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by Jamie Sternberg

A lifelong dream of Robert
Fellmeth has come true recently
upon the creation of the California Children's Advocacy Institute (CalCAI). The Institute is
designed to represent California
children in their battle for health
and safety.
Fellmeth, a law professor and
the director of USD's Center for
Public Interest Law, has long been
known as an advocate. He states
that ''each week 250,000 children die world-wide...we have the
resources, the know ledge and the
power to relieve these chiidren' s
suffering. And yet we do nothing. Or act marginally.
·
"Every other group in society
is organized to represent itself.
Lawyers have their own interest
groups. So do doctors, accountants and hospital administrators.
Even nonprofit groups - the elderly and minorities ... [are] represented.
Fellmeth believes thatCalCAI
will be the group to represent the
children, first in California and
later, hopefully, internationally.
The goal of the Institute is to
represent the children so that their
voice is heard when public policy
is being shaped and implemented.
The first three projects slated
for the Institute are a study of
state government organization in

(Continued on page 7 )

New Dean finally named
by Elizabeth Kreitzer

Beginning August 1, 1989,
USD School of Law will be one
of two California law schools to
have a woman at its helm. USD
President Arthur Hughes recently
selected Kristine Strachan as Dean
of the School of Law.
strachan was one of three candidates invited by the Dean Search
Committee to participate in the
second round of on~campus interviews. The candidates selected
for the first round of on-campus
interviews focused on candidates
with prior deanship experience.
The first round of mterviews
proved unsuccessful. The second
round of interviews began with
three candidates. The selection
was narrowed to two candidates
when Thomas Sullivan withdrew
his name from consideration. Sullivan accepted a position at the
University of Arizona which in
addition to offering Sullivan a
position, offered his wife employment.
The selection narrowed to two
candidates, Strachan and Robert
Aronson. The faculty was equally
divided in its choice for the deanship. On that basis, the faculty
submitted to the Dean Search
Committee the name ofboth Strachan and Aronson as its choices.
The Dean Search Committee, in
tum, submitted both names to
President Hughes. Hughes made
the final decision to offer the
deanship to Strachan. ·
Strachan is currently a professor at the University of Utah

USD School of Law Dean Kristine Strachan
College of Law. She has been
associated with the University of
Utah since 1973. During sabbatical leave in 1980-82, Strachan

served as Special Deputy County
Attorney with the Office of the
Salt Lake County Attorney. As
Special Deputy, she practiced in

Speaker against fed-mandated affirmative action
by Carrie Blum

"The Nathanson Memorial
Lecturer,' ' explained
USD Law professor Carl
Auerbach, "embodies
those values in which
Nat Nathanson (the former USD Law School
Professor) himself believed. the legacy of Nat
Nathanson lies in the
heart, for with heart we
hold our passion; mouth,
for the mouth is the
vehicle to express our
passion; deed and life.
This is the legacy of Nat
Nathanson.''
About 200 students
and faculty attended the
March 29 lecture of the
Honorable Charles Fried,
the guest lecturer for this
year's Nathaniel Nathanson Memorial Lecture.
Fried, the Solicitor
General from 1985-1988
under the Reagan administration, had been instrumental in implementing certain policiesregarding affirmative action.
His lecture, entitled, "The Supreme Court and Affirmative
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Advocates
strive to aid
kid victims

>

Action," discussed his philosophy regarding this tenuous and
controversial subject.

and while he spoke, although I
did not agree with all that he
stated, I felt myself drawn to his

firmative action and described the
idea of benign discrimination, not
as ideal, but as a troublesome
pattern of law. Under
the Reagan Administration, he explained, three
views of resolving the
affirmative action dilemma emerged. First
was the concept that government had already
gone too far in aiding
targets of prior discrimination. ''This was the
President's view," he
added as wave oflaughter swept through the
crowd.
Secondly was the
concept that society
should be-color-blind-neutral--and that it
should be that way now,
Thus, there would be
no room for affirmative action programs.
The third view, the idea
which he embraced, was
Former Solicitor General Charles Fried
Photo Y arcus Hale
the realization that there.
IfFried is reserved in an interspeech, convictions and ·beliefs. was something offensive in his
view during his lecture Fried defi- Fried definitely commanded the opinion about government mannitely embodies the Nathanson room when he delivered his lee- dated preferences on the basis of
passion Auerbach described. ture.
Fried's voice is resonant and firm,
He discuss~d the history of af- (Continued on page. ~) . .

the areas of homicide, major fraud,
state appeals and parole processes.
Since 1987, in addition to her
teaching duties, Strachan has
served, pro bona, as prosecutor
for the Town of Alta, Utah.
Appointing a woman to the
deanship sends a signal to the
legal community that USD School
of Law is making an effort to promote minorities. An article from
the Los Angeles Daily Journal on
January 25, 1989, entitled
"Women Face Bar to Tenure At
Law Schools" reported that the
ABA commission cited law
schools as ''the breeding ground
for many of the discriminatory
practices and attitudes and acceptance of traditional notions
about women's capabilities and
roles." Strachan' s appointment,
in conjunction with a genuine effort
on the school's part to attract and
retain minority teachers and students, could easily make USD a
leader among law schools in
abolishing the discriminatory practices and attitudes toward minorities in the legal community.
Strachan received her law
degree in 1968 from the University of California at Berkeley. At
Berkeley, she was editor of the
California Law Review and
memberofOrderoftheCoif. She
was an associate for several years
with the Wall Street law firm of
Sullivan & Cromwell practicing
in banking and corporate law.

(Continued
on page, 7)
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Amicus Curiae
Censorship alive at USD

Dear Motions,
I have news for Peter Allen, not only is censorship alive
and well at USD School of Law, but it appears that sexism
is also.
As a member of the Women's Law Caucus, I was not
surprised by the reaction that we got from the ''Official
University" when we invited Sarah Weddington to speak
at USD. They reacted exactly as I thought a Catholic-run
institution would react. Although I completely disapprove
of their response I was in no way shocked. What did shock
me was the action and reactions from certain members of
the student body to the WLC.
These actions began at an SBA budgetary hearing at
which the WLC's requested funds for International Women's
Week. As an organization whose most active members are
first-year students, we were undoubtedly ill-prepared for
this meeting and perhaps for future deali~gs with the SBA
generally, but that does not explain the sexism we encountered.
At this hearing we were asked how many men were in
our group. This question sugests that the number of men in
our organization is relevant to the question of receiving
funds. They could not have been asking 'for their own
edification' as they had a list of our membership before
them at the meeting. This is clearly an illegitimate question. When BALSA comes before them, you can be sure ·
that they do not ask how many non~black students are
members of that organization. It appears that sexism is
more acceptable in our student government than racism. I
want to suggest that both are equally unacceptable.
The sexism at this school is not confined to the student
government level. Last month the WLC was again attacked. This time from a person who held himself out to
our group as the ACLU representative, Peter Allen. Peter
came to one of our meetings before the Weddington event
to ask us to explain the basisfo9r our decision to comply
with the university's "guidelines" for the event, which
we did. What Peter failed to mention in his editorial
comment was that we agreed to the ''censorship'' because
we felt it was more important that the event be open and ·
on campus for students to attend than to move it off
campus and into the community. Peter, perhaps you fail to
appreciate what was at stake. In my opinion we would
have been playing into the University's hands by moving
the event offcampus. They would probably have preferred
that we take it away and out of their hair, but our decision
to keep it on campus forced the administration to deal with
the issue of allowing a controversial speaker on campus
for the students.
Instead of including this information in his editorial
comment, Peter chose to portray the WLC as either too
stupid to appreciate what was at stake or worse, while fully
understanding what was at stake, too afraid to stand up for
what they know to be right.
I have news for you Peter, I am neither too stupid nor
too afraid to speak out against censorship but also the
sexist line you are peddling.
Now our campus is welcoming the birth of the Men's
Law Caucus, oh, excuse me, the "More Hall Law Caucus,'' whose purpose as it was originally explained to me
is to further the interest of the male students. This organization started out as a "joke. Any attempt to view it as
anything other than an immature prank by perennially
adolescent boys seems absurd and ridiculous.
In one sense, however, its emergence evidences the
growing strength offeminism on campus. Thatmen should
feel the need to organize, to go on the defensive, is indeed
a triumph for women at this law school. I have news for
these pranksters, a group with its roots in sexist bigotry has
no place on a law school campus. To pretend that its roots
lie elsewhere is to be at best naive and at worst downright
dishonest. Moreover, juvenile minds aside, this is not
funny. Would you laugh at a racist joke? Then don't laugh
at this. And finally Peter, let me assure you, I definitely do
not suffer from the dreaded " misplaced deference to
authopty'' so as to let this rampant sexism go uncalled.
Celia Rumman

Student boycoWprotest offered
open forum for students' grievances

Dear Editor,
For some strange reason I feel compelled to relay the
experience I had at last week's student sit-in/boycott/
protest on the second floor of the law school; it was
organized to bring attention to the lack of diversity in most
law school faculties and student bodies, and to object to
racism, sexism and homophobia in general. From what I
heard in two hours, only a minute was devoted to the
overwhelming disparity that exists on USD's own law
faculty between the number of white males as compared to
minorities and women. Nothing was mentioned about the
problems law schools face when attempting to recruit and
adequately provide for racially and physically challenged
students in ways that do not stigmatize the very people
meant to be helped.
And as far as the ''boycott,'' my understanding is that
classes were as full as to be expected an any given
Thursday. In all, the entire event was unfocused, illplanned, and not very well advertised. But that's all
beside the point, for what evolved from the gathering was
unquestionably one of the most important happenings that
I have ever seen occur on this campus.
For those who missed it, the program began with two
informal talks by Professors Steve Hartwell and Joanne
Conaghan. Hartwell concentrated on homophobia, citing
the probability that there is probable 45 to 70 homosexual
or bisexual students at this law school who have no support
group, and who must daily suffer the from the insensitive
remarks and jokes made by heterosexual students who
don't realize they may be speaking to people who are gay.
A good topic, I thought, because it touched an area never
discussed at USD, and one which many heterosexual
students at the law school need to learn about and deal
with.
Conaghan followed with a couple of Gaelic tales about
her trials as a Irish Catholic woman from Belfast. Her purpose was to focus on the differences in perspectives
between those who view things through the lens of historical perpetrators of discrimination (e.g. white males), as
opposed to those who see the world through the eyes of the
victims of discrimination. Her point was that we are all too
often guilty of seeing only our side of the story; when one
is a member of the dominant group, s/he cannot ~ssume
that his or her opinions are logical, natural and right, just
because they are shared by others in the group.
. I didn't fully understand what she was trying to say
until the day I heard someone say, "I'm not against
maternity leave. It's just that ifl work for a firm for seven
straight years, I want to become partner. And don't think
its fair for some women to work for five years, take off two
to have a baby, and have the same shot that I do.'' I'll let
you figure out what perspective he is coming from.
Anyway, I thought both presentations were excellent
and enlightening. Both Hartwell and Conaghan spoke of
personal experiences and concluded with basically the
same message: Yes, there is a lot of injustice in the world,
but you can start cleaning it up by simply watching your
own language and being more sensitive to the needs of
those you come in contact with everyday.
Enough said...It was time to go. Everybody reached for
their book-bag while the SBA President, Jack O'Donnell
stood up to thank everyone for coming. But then ~e was

Career Planning releases survey of '88 grads locale, salary
The Career Planning and Placement Office recently released the results of their survey of .the ~988 graduates. ~he
median salary of graduates working at firms with two to ten lawyers was $35,375 and the medians mcreased according
to the number of lawyers in the firms. The graduates who went into government work received a median of $30,824.
The majority of the graduates stayed in the Pacific regiaon which includes California. Note: One graduate who went to
a patent law firm . outside of
California reported the highest
starting salary of $79 ,000. No,
she wasn't in the top 10% and
no, she was not on Law Review.

Salaries at Private Law Firms
'(California only)

Location Survey on Class of 1988
Foreign Country
New England
(CT, ME, MA, NH, RI, VT)
Middle Atlantic
(NJ, NY, PA)
East North Central
(IL, IN, MI, OH, WI)
West North Central
(IA, KS, MN, MO, NE, ND,
SD)
South Atlantic
(DE, DC, FL, GA, MD, NC,
SC, VA, WV)

2
1

6
3
1

4

interrupted in mid-sentence by a first-year student and
member of the Women's Law Caucus. "Hold on," she
said, "I got something to say."
It was about this time that the TV cameras arrived and
the action began.
She said she had directly experienced two acts of
sexism on this campus. One involved a professor who had
discounted her answer to a question, only to accept the
same from a male one minute later. When this was
brought to the professors attention as something he does
quite often, he shirked it off as if the women in the class
were just being ''a little too sensitive.''
The other act of discrimination she mentioned came
from the students who formed an organization on campus
called the Men's Law Caucus (now tentatively called the
More Hall Law Caucus). I can't remember everything she
said, but she definitely slam-dunked them with a pretty
nice argument, complete with details of specific comments and incidents.
Thankfully, the President of the Men's...oops...More
Hall Law Caucus was there to defend himself and the
crew. And I must say, he did a good job defending himself.
He explained that, sure, the whole idea started as a parody
of the Women's Law Caucus, but after a couple of meetings the members (of which thereare ten women) decided
to actually be an active and positive organization.
He went on for about five minutes, and even had me
going for a second, before another member of the Women's
Law Caucus, Prof. Conaghan, and a couple of women
from the Black Americans Law Student Association (BLSA)
broke in and took turns thorough!y discrediting everything
he had to say. Their point was simple: If the students involved in the More Hall Law Caucus want to truly combat
discrimination {I'm paraphrasing}, then why don't any of
them join or at least attend the meetings of the organizations that have been fi11:hting it, and who really have
something to fight against.
Great argument, I thought.
But just about when everyone thought that the More
Hall Law Caucus was dead wrong and doomed for failure,
a guy from the side shouted, "Wait a minute. Part of the
discussion today {I'm paraphrasing again} was abou.t how
people do things that they may think are funny, natural,
when in fact they're discriminatory. When the students
who started the More Hall Law Caucus were informed that
their actions were upsetting people, they realized it, and
tried to make amends. No group should have come to the
other. We should meet in the middle.''
From there, a full-on battle royale broke out, and 70
people proceeded to merciless!y beat one another with absolutely no regard for human life...Well, that may be
stretching it a bit, but the point is that nobody was
necessarily right or wrong. The fact was that people had
something to say, and this was first time that anyone was
given a chance to say it. The students here at the law
school have absolutely no forum to air their grievances.
Many of us are never afforded the opportunity to openly
confront someone and say, "Hey, what you're doing is
pissing me off, and you need to stop doing it, now."
I was encouraged with what I saw last week. I thought
it was healthy, and I hope that our student government
realizes the same. I think the students ne_ed a forum to
speak their minds and voice their concerns. Thank you for
the space to sound off.
Name Withheld

0
East South Central
(AL, KY, MS, TN)
2
West South Central
(AR, LA, OK, TX)
12
Mountain
(AZ, CO, ID, MT, NV, NM
UT, WY)
212
Pacific
(AK, CA, HI, OR, WA)
Unknown

J.a

TOTAL

281

Firm Size
reporting

#grads
Salary

2-10
11-25
26-50
51-100
101+

29
32
19
18
29

Median

Range

$35,375
$19,000-50,000
$30-000-53,000
$40,071
$44,357
$29 ,000-62,000
$45,883
$30,000-54,000
$55,637
$36,000-74,000
Other Areas:
Accounting Firm 1
Government
22
Self-employed
1
Judicial Clerkship 5
Other
1
Corporate
1
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Students, 2-1, want modification

Three weeks ago the SBA handed out 600 questionnaires to the first· and second-year
day sections as well as first- and third-year evening sections. 322 students participated in
the poll, many taking the time to write their own suggestions and comments.
Many of the students who voted against maintaining the current mid-term policy listed
their reasoning as the inequality of the test values, the lack of preparation time and the
lack of representative mid-terms as compared to the final exams.
The students voted to keep mid-terms the way they are (YES voters), to abolish midterms altogether (NO), and students who want the mid-term policy modified (MODIFY).

April 20, 1,989

3

What are you waiting for? Time running
out to change nex~ year's mid-terms

It seems unlikely that mid-terms will
Controversies are what make the world
go round, especially for lawyers. That's be abolished until after the faculty can dewhat gives us our livelihood after three termine if mid-terms will help the bar pass
years of expensive schooling. However, rates; also, the mid-term weeks have alduring law school when the stress of class ready set and published in next year's
1st-Year Day
YES
4
· The students offered various suggestions
competition for standings and grades are at schedule. The SBA favors the temporary
44
NO
their peak, students do not need the addi- suspension of the policy.
and comments such as:
MODIFY
59
At the least, the faculty needs to make
tional
stress of worrying about a mid-term
*the semester is too long already and *dead
2nd-Year Day
YES
25
the
policy more even-handed across the
policy
which
patently
allows
some
classes
days
would
only
prolong
the
agony;
NO
51
board next year by limiting the caps on the
an advantage in the grading game.
*others disliked the loss of vacation time
MODIFY
65
There are some good reasons behind mid-terms and revising the rules regarding
due to mid-terms;
1st-Year Eve.
YES
4
NO
9
having mid-terms such as to improve the mid-terms for first-year classes. Looking
*the lack of sensitivity to rescheduling
MAYBE
25
bar pass rate through more practice in at the form of the mid-terms given in
problems by the administration;
3rd-Year Eve.
YES
5
taking tests and relieving the one test-one relation to the type of final given by that
* lack of representative exams;
NO
11
grade
stress. However, these rationales are professor would also be helpful; having
of
*the
failure
to
provide
in-class
reviews
MAYBE
20
being negated by the present mid-term more tests in order to do better at the bar
the mid-terms.
policy which inadvertently puts more pres- was supposed to be one of the reasons
Many of the first-years noted the difference
TOTALS
YES
38
behind mid-terms.
NO
115
in weight given the mid-terms creating ine- · sure on some students on mid-terms than
MAYBE
169
However, although the law school poliothers.
qualitii.:s among the different sections for the
YES + MODIFY votes--207
N0--115
cies
are set by a democratic vote, the
During
this
past
year,
some
students
same course.
had to study for tests weighed at 50% faculty are the constituents. The SBA presiduring mid-terms while others had mid- dent can present his view (and one-vote) to
terms weighing 15% or nothing. Both groups the faculty but they have the fin~ decision
This means the students and the organigot the same amount of time to study
by Jack O'Donnell, SBA President
theoretically but the test schedules did not zations must let the professors know exAs this is the last time I will be reporting like to thank the members of the Executive
account for which classes were to be graded actly how they feel about mid-tenns. Surely,
to you as President, I want to extend my Board who were the core of what I believe
and the test weights. The difference in the input of students regarding the fairness
gratitude. First, I would like to thank the to have been a successful year.
pressures was more obvious among the of the policy can have some influence on
other members of SBA Council for their
This year has been one of changes for
different first-year sections where one ·the faculty when 'mid-terms were origiwork this year. The 1988-89 school year the SBA with new By-laws and procesection had all graded tests and another nally instated to help students, not to punwas the first year that student organiza- dures, an interim Dean, and the search for
section had only two of the four graded. ish them.
tio~s were represented at weekly meeta new Dean. All in all, I think we did a
Some students got the benefit of a practice
Editor's endnotes
ing's. While I initially perceived the large good job. I hope that the next administratest without the pain of a grade (or having
group to be a problem, I was pleasantly tion will continue to work on minority reStudents are invited to air any grievto study), thus allowing more time to study
surprised to see how well the large group cruitment and retention. As far as imances (or compliments) via the Motions
for the graded tests. ·
worked together. Thank you all for your provements go, I think the SBA needs to
The SBA survey shows that 2 to 1 the next year and by getting involved in the
attendance and participation.
establish a better line of communication
students wanted the mid-term policy various student organizations like the SBA.
Next, my appreciation goes out to those with the students.
modified as opppsed to being abolished. It Grousing to yourself and your friends does
members of the faculty and staff who helped
For those of you who are graduating,
seems that despite the additional pressures not fix a problem nor does it bring it to the
in so many ways. I would especially like to good luck with your careers and for those
of mid-terms the majority of students rec- attention of others who may be able to
thank Verna and her staff, as well as, Kelly of you who will be around next year; I hope
ognize the value of having two chances remedy the situation.
Salt. Lastly, but most importantly, I would all goes well. Thank you.
Next year Motions will be in the very
instead of one to get a good grade in a class.
The survey also showed that students are capable hands of Charles Hrvatin as EdiHOt satisfied wid\}he existing policy and tor. During this past year much of the
that limitations and guidelines are needed. success and quality of the Motions is-due
The faculty Teaching and Testing to his efforts as Associate Editor and here,
More than 450 students participated in second-, third- and fourth-year classes will
Committee has finally completed their I publicly tip my hat to him for his help.
the SBA elections last week SBA elections be appointed during the fall. The new
By going computerized this year Mostudent survey of mid-terms which I have
in voting forthe 1989-90 SBA officers and officers and representatives include one
to assume came up with results similar to tions took a big gamble into the future and
representatives.The winners this year were write-in candidate for Honor Court. The
the SBA survey. The ~esults are to be I think we have done a good job in improvselected by a plurality vote under last year's 1989-90 officers are as follows:
presented to the faculfy during the next ing on last year's award-winning performrevision of the SBA By-laws, as opposed
President, Starr Lee; Day Vice Presitwo weeks or so. The last meeting of the ance. We hope you have enjoyed our efto the majority vote needed last year. Part dent, Darryl Exum; Night Vice Presiwhole faculty will be at the end of May. forts and if not, we can always use the help
of the large turnout at the polls was attrib- dent, Priscilla Thomer; Treasurer, Mark
This leaves the faculty about five weeks to via suggestions or writers. Have a successuted to the Election Night Bar-B-Que with Nelson; Secretary ,ElainePodney; Honor
come up with a better policy in administer- ful summer and Motions will see you in
food contributed (and cooked) by Barpas- Court, Debra Weber, Susan McCarthy,
ing mid-terms, to abolish the experiment August.
sers.representatives ..
Anne Marie Urrutia; Third-year Day Rep,
Starr Lee
or to suspend mid-terms for next year until
The 1989~90 officers and representa- Loretta West, VictoriaBiedebach,Rhonda
Editor-in-Chief
tives officially take·office after finals of Miller, Kasey Covert; Second-year Day
a fair policy can be decided.
1987-1989
this year. Night Representatives for the Rep, Ralph Godoy, Steve Smith, John
McConnin.

President"s Report

1989-90 SBA officers, day reps elected

Correlation seen between LSAT,·school/bar success

was available to Motions. However, this
reporter learned that such statistics are
USD Law School, like many other law compiled for USD law students, like at
schools around the country, receives infor- other law schools, and the scores assigned
mation from the LSAC - Law School - by LSAC using their formula do closely
Admissions Committee, the people who correspond to performance in the first year
administer and oversee the LSAT - regard- of law school and on the bar examination.
ing the correlation between first year stuIt should be noted, however, that the
dents' LSAT scores and GPA's, and their correlation is not exact by any means, and
performance during the first year of law many students who do not score well on
school.
the LSAT do extremely well in law school
The LSAC also compiles figures which and successfully attempt the bar examinacorrelate students' scores on the LSAT tion the first time.
with their corresponding performance on
Intangible factors such as students'
the bar examination. Not surprisingly, the motivation once they are in law school and
LSATis a relatively good indicatorof both increased preparation for taking examinasuccess in the first year of law school and· tions once in law school also play a signifisuccess on the bar examination.
cant part in determining succ~ss in law
A formula using the LSAT score and school and on the :bar examination.
the students' GPA has been devised by the
However, LSAT scores do seem to be
LSAC to assign a 'raw' score to each the best indicator of those used to deterstudent entering law school. This score is mine eligibility for admission to law school
roughly equivalent to the grade~ given to of how students will perform in their substudents at most law schools, including sequent legal study and qualification to
USD. Thus, a student who attains a me- practice law.
dian score on the LSAT and has a GPA in
The realization that a positive correlathe midsection ofall those taking the LS AT tion does exist has fueled the drive for law
could have a 'raw' score of 81, the median schools, USD included, to raise the avergrade given to students at USb.
age LSAT score of the students admitted to
No specific data indicating the exact the first year course of study. Indeed, the
correlation of LSAT scores and grades average LSAT score of incoming USD
with performance in the first year of law students has risen by 2 points over the last
school and success on the bar examination two years, and the trend is sure to continue,
by Matthew M. Pribyl

though perhaps not at thispronounced rate.
usD: like other law schools around the
country, strive to admit candidates that the
schools believe will have the best possible
opportunity for success on the bar examination. When figures are compiled indicating that LSAT scores do indicate with
some substantial degree of confidence
success on the bar examination, law schools
are hardpressed to admit students with
lower LSAT scores despite outside activi-

ties or interests that may indicate those
students are more diversely experienced.
While it is not doubted that students
who have diverse interests and experi·ences will be considered favorably in the
admissions process, it is also evident that
as many more students apply for admis:;;ion to law schools, rigid criteria such as
LSAT scores will play a bigger part in
determining eligibility for admission to
law school.
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Fried: Talk sheds light on affirmative action
(Continued from Page 1)
race and sex. He explained that he felt that
permitting the government to intrude in
this manner would entail the beginning of
a bureaucratic invasion in a way that could
be destructive to society.

Photo by Marcus Hale

While Fried explained the history of the
law regarding discrimination I admit I felt
that I was attending my Constitutional
Law class on affirmative action. Starting
with Strauder, which stated that the equal
protection clause is meant to protect against
invidious discrimination, Fried related the
significant cases in history which have affected affirmative action. He continued
with McDonnell-Douglas, which stated that
the Civil Rights Act meant discrimination
was unconstitutional against whites as well
as other minorities; Weber, which permitted a benign discrimination plan by an employer who admitted past discrimination;
Fullilove, which allowed Congress to
mandate awarding a percentage of busi~
ness contracts to minorities due to past
discrimination; Bakke, which stated that
racial quotas at state colleges were unconstitutional.

Civil Rights in the Reagan Years

The more recent cases during the Reagan Administration included the Bob Jones
case which held that the IRS cannot deny
tax deductions to institutions that practice
race discrimination. Fried believed this
case to be disastrous because it was borne
out of the vehement unrest at the thought
of the IRS making discrimination policy
decisions.
Fried, after summarizing this extensive
list of complicated and contradictory case
law discussed the City ofRichmond v. J A.
Croson, which Fried had argued before the
Supreme Court and which remains the law
at the present time. Richmond (Va.) had
attempted to remedy past societal discrimination by setting aside for minorities a
certain percentage of contracts in the building industry. The city's statute was modeled after the Congressional statute in Fullilove which the Court had upheld as con-

Padres skybox party
slated as next Alum
Office special event
Celebrate the end of school by attending a special evening at SD Jack Murphy
Stadium for the San Diego Padres v. the
New York Mets, Tuesday, May 23. The
Law Alumni Association has reserved a
private sky box and will host its annual
Padres Night for students and alumni. Cost
is $22 per person and includes the game,
and unlimited food through the eighth inning
and drinks through the seventh .
Tickets may be reserved with full payment to the USD Law Alumni Association
through Tammy Muir in Room 203F in the
Law School. Payment must be made no
later than Tuesday, May 9. Tickets will be
mailed to you. See you at the Ball Game!!

stitutional. The Supreme Court, persuaded
by Fried's argument, struck down the statute and in Justice O'Connor's opinion the
Court stated that in order to uphold affirmative action plans there must be compelling evidence of prior discrimination by
the group proposing the plan; otherwise,
the plan will be held unconstitutional.
Fried stated that he believed past, and
even present, societal discrimination could
not be remedied by affirmative action plans
where the promoter of the plan had not
himself discriminated in the past.
"Societal discrimination is too amorphous a basis for race-specific preferences,"
Fried said. ''In Richmond, the building industry, I believe, was a euphemism for
society."
Fried's theory leaves many loopholes.
First, because racial discrimination is reviewed under a strict scrutiny test in which
the discriminator has the burden of proving a compelling governmental interest for
upholding the discrimination, the discrimination is almost always held unconstitutional. Therefore, it is very difficult to
maintain an affirmative action plan based
on race without first revealing strong evidence of prior discrimination.
If the discriminator admits the past dis-

crimination, then he might be faced with a
class action suit under the Civil Rights
Act, Title VI or VII, which prohibit discrimination based on race. Thus, it will be
very difficult in the future for a'plan based

be upheld; whereas, if the discrimination is
based upon pretext it should be struck
down. The problem lies in determining the
motive of the discriminator and in discovering the pretext. Does pretext have to be

"Maybe I was too independent as Solicitor General. I
did what I wanted; I did what I thought was right."
on race to be upheld.
Ironically, affirmative action plans based
on gender will have an easier time passing
judicial scrutiny because the Court uses a
middle level scrutiny test for gender discrimination; the defendant has the burden
of showing that the discrimination involves
a substantial, not compelling, governmental interest. Affirmative action plans, such
as the one in Johnson, a recent gender discrimination case, will probably be upheld
whereas, under Richmond, those based on
race have a substantial chance of being
struck down as unconstitutional.
Additionally, another loophole in Fried' s
argument lies in his statement that if discrimination is a natural consequence of a
neutral policy, then the discrimination should

express or can it be implied? Who will
determine what constitutes pretext? Fried
expressed concern about governmental entanglement in the organization of the affirmative action plans and yet governmental involvement will be a natural consequence of the Richmond decision if the
government must determine ''pretext'' in
uncovering past discrimination.
I realized that the approach to affirmative action remained just complicated as it
had in the past. I believe Fried truly attempted to disentangle the web but the
final objective is just too enormous for one
individual or even one administration. Fried
concluded the lecture by stating, "Maybe
I was too independent as Solicitor General.
I did what I wanted; I did what I thought
was right.''

Fried calendar not limited to lectures
Writing, Harvard professorship round out rest of schedule
by Carrie Blum

When I agreed to interview the Nathanson Guest Lecturer, I really had no idea
whose speech I would be reviewing. I
discovered, one day before I met Charles
Fried, that I would have the opportunity
and the privilege of meeting the former
Solicitor General, appointed under the Reagan Administration.
I have to admit that a wide range of
thoughts popped into my head as I prepared my questions for "The Interview"
with Fried. First, I thought, I hope that my
questions sound halfway intelligent --·after all, this man has probably been interviewed by everyof1e and his mother. Secondly, I began to wonder what he would be
like as an individual. I read through his
extensive resume (six pages, to be exact),
and after realizing that three pages of
publications were not articles and books
that he liked to read, but actual works that
he had written, I began to feel slight trepidation at the thought of questioning a man
of such exceptional knowledge and success.
I glanced over his curriculum vitae.
Born in Prague, in 1935. Fried became a
U.S. citizen in 1948. He received an A.B.
from Oxford University in 1958, followed
two years later by both an M.A. from
Oxford and a J.D. from Columbia University Law School, in the same year. Okay, I
thought, he's well educated (to say the
least).
I swallowed hard as I continued to glance
over his accomplishments; I knew I was
getting pretty nervous. I looked at his list
of Professional Experiences: Solicitor
General, 1985-88; Acting Solicitor General, June-October 1985; Special Assistant
to the Attorney General, 1984-85; Professor of Law, Harvard University, 1965present (I realized that this made him a
professor at age 26; he initially taught
criminal law); and law clerk for Justice
John Harlan (yes, The Justice Harlan),
1960-61 (under the Warren Court), just to
name a few accomplishments. In addition,
Fried's honors include the Guggenheim
Fellow award, 1971-722, the Harris Lecturer, University of Indiana, 198Q; the Tanner
Lecturer in Human Values, Stanford University, 1981 and the Orgain Lecturer"
University of Texas, 1982.
Fried has kept himself busy, I thought,
slightly overwhelmed on page two of the
resume. Page three nearly knocked me out
of breath.
In 1962, at the age of 27, Fried was a
Consultant to the U.S. Treasury, in 1976,

he was also a Consultant to the U.S. Depassed. Tall, probably 6'4", I estimated,
partment of State and Agency for Internahis demeanor was stiff and formal. (Probably too many Washington functions, I
tional Development.
mused.) He had a kindness about him, but
He speaks French and Czech fluently,
and his German and Italian are "good."
it was laced through with a definite toughness, and, I would almost say, a certain
He has, in addition, taught nine different
legal subjects: Appellate Advocacy,
arrogance that comes with accomplishment and stature. He had a warming smile
Commercial Law, Constitutional Law,
Contract, Criminal Law, Labor Law, Torts,
and kind eyes which glittered behind a
Legal Philosophy and Medical Ethics. He
thick set of glasses.
·
later informed me that he did not teach a
"Let's do the interview outside; I want
favorite subject, but that he enjoyed them
to take in the San Diego sun," he offered.
all equally, and that be likes to alternate
I smiled widely, agreeing with his choice.
each year the subjects he teaches. Finally,
"I love the sun, too," I informed him
after inhaling all that he has achieved, I
hoping that I would be able to discover
read his list of publications, the three pages
some commonalty with him to ease the
worth I have mentioned, and I decided that
tension of the interview. He merely nodI had my interview work cut out for me.
, ded, and we marched outside into the warm
The vitae gave me a slight indication of San Diego afternoon.We chatted stiffly on
the way to the U.C. He told me that he had
Fried's personality, but when I met him,
the following day, I was not at all prepared
no recollection of the city where he was
for the presence of all that he encom-

(Continued on Page 6)

Photo by Marcus Hale

Nathanson Lecture Series guest speaker, former Solicitor General Charles Fried,
awaits his introduction to speak as Acting Dean Grant Morris looks on.
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DEAR BAR/BRI ENROLLEE;

,e
For one reason;
Because more students have taken BAR/BRI and failed the California Bar Exam than all
other courses COMBINED
For another reason;
BAR/BRI instructors lecture one and one-half weeks twice a year and then return to their real jobs. Some
of them have never even taken ·t he California Bar Exam. Yet they are hyped by BAR/BRI as being "California
Experts"!
For another reason; .
BAR/BRI claims to be able to meet with each student for individualized counseling. In fact, they have only
two-full time staff attorneys for all of California to meet with the 3000 students taking their program.
Think about it!
'For another reason;
,
BAR/BRI students are being "RIPPED OFF". they charge vitually the same price as other courses yet they
short change their students.
As an example, each students receives;
- less than half the multi-state coverage of BARPAS SERS
- less than one-third the essay writing opportunities of BARPASSERS,
- less than one-third the in class essay writing workshops of BARPASSERS,
- less than one-third the performance testing workshop·exposure of BARPASSERS ... . . . .

. . . .UNLESS YOU PAY MORE MbNEY
BAR/BRI Tuition ...................... $1170
HBJ Essay Advantage '. . . . . . . . . . . . . . . . . . . . 445
HBJ Multi-State Advantage ..... .". . . . . . . . . 195
HBJ Performance Clinic . . . . . . . . . . . . . . . . . . 295

BARPASSERS Tuition ................. $1195
BARPASSERS
Essay Workshops . . . . . . . . . . . . . . . . . . included
BARPASSERS
Multi-State Workshops . . . . . . . . . . . . . included
BARPAS SERS Performance Clinic . . . . . included
TOTAL COST $1195

TOTAL COST $2105

WHY DOES BAR/BRI CHARGE MORE FOR
THESE EXTRA PROGRAMS?

'·

BECAUSE THEY KNOW YOU'LL NEED THEM!
'
SM

Southern California
1231 Third Street Promenade
Santa Monica, CA 90401-1307
(213) 394-1529

1-800-2 PAS BAR
1-800-272-7227

Northem California
138 McAllister Street
San Francisco, CA 94102-4996
(415) 626-2900
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N ath'1:nson lecturer experienced in all facets of law

(Continued from Page 4)
born. He explained that he had lived most
of his life in the Northeast, in Boston and
New York. I thought I detected a slight
Eastern accent, but it was traced with a
touch of Czech, which made his voice
intriguing and somewhat mysterious. I asked
him what he had seen of San Diego, and he
explained that he had only seen its beauty
through the windows of a car, but that he
loved its atmosphere. I thought that was an
appropriate surmise, and, I explained that
he must take in the zoo on his next trip
here. He promised me that he would definitely check it out if he can come back on
vacation.
Enough of the preliminaries. I began to
ask him my list of questions, and, although
I knew that the man before me embodied a
wealth of knowledge and experience, I
must admit that I had a very difficult time
prodding long sentences out of him. His
responses were somewhat brief and curt,
not brusk, but simply nonexplanatory. There
was so much that I wanted to ask him, and
I had so little time, that, in a way, I was
grateful for his shorter responses, although,
I did wish at times, that he would have
elaborated.
He told me that working for Harlan was
a very powerful experience. "It was a
smaller world in those days,'' he stated
whimsically. "There were only two law
clerks for each justice, and, of course,
Harlan was one of the great Justices. Harlan wanted everyone to agree; he felt that
if we all sat down logically, we would be
able to come up with one solution to the
problem. Of course, you know, this didn't
always happen, and, when he had to, he

"When I first argued in front of the Supreme Court,
I thought I was the professor with nine students ... now
I realize that I am the student with nine professors."
Professor Charles Fried
would go his own way. I think his dissent
in Poe v. Ullman, concerning an anti-birth
control law, was the beginning of right to
privacy.'' Fried also revealed that the Warren
Court personalities were strong, that Warren and Douglas were somewhat aloof, and
that he liked Frankfurter. I thought it interesting that some of these same justices
remained on the court while he was Solicitor General.
I next inquired into strengths and weaknesses of the administration under which
he had been appointed Solicitor General.
He did not elaborate, but stated that he felt
the important growths had been in encouraging judicial restraint and in the separation of pQ.wers arena, while the negative
aspects of the Reagan government lay in
the polarization of opposing parties who
could not agree on the issues. ''People get
nasty, of course, when things don't go their
way." He didn't expand on the subject,
although I wish he had.
Fried felt, personally, that his greatest
successes as Solicitor General lay in winning the Gramm-Rudman case, and in
convincing the Court to accept his view of
Affirmative Action in the City of Richmond

Club offers practical field trips to students
Lawyers' Club attorney members have agreed to take law students to the following
events in the areas of practice listed below. Incorporated in 1979, Lawyers' Club, seeks
to advance the status of women in the law, to support and improve the administration of
justice and to promote equality of,the sexes in our society.
l<'
1·
If you are interested in attending such an event -- to observe a lawyer's routine responsibilities first-hand before the partner at your first law firm assigns you to handle them -call Nancy Crabtree, Coordinator, at 297-9700. She has information on the lawyers who
are going to your chosen events within the next few months.
You need not be a member of Lawyers' Club to participate in this program ~ut you are
cordially invited to join.
Event

Deposition
Trial
Mediation
Arbitration
Civil Law and Motion Hearing
Preliminary Hearing
Sentencing
Settlement Conference
Trial Setting Conference
Status Conference
Joint Disposition Conference
Issue Conference

Area of Practice

Maritime/Admiralty
Administrative/Municipal
Appellate Practice
Bad Faith
Business/Commercial
Construction/Construction
Defects
Environmental/Hazardous
Waste
Labor
Civil Rights
Employment/
Workers' compensation

Cartoon Corner

Landlord{fenant
Personal Injury
Insurance Defense
Criminal Prosecution/Defense
Family/Domestic/Dissolution
Immigration
Juvenile
Probate and Wills
Bankruptcy
Consumer Fraud
If there are other events or

areas of law not listed here in
which you are interested, please
call Nancy Crabtree.
·

C.D. Hrvatin

/

case. Warming on the thought of his accomplishments, he added, with a touch of
dry humor, "You know, when I first argued in front of the Supreme Court, I
thought that I was the professor with nine
students. That made me a little stiff. Now,
I realize that I am the student with nine
professors. After I discovered this, my
arguments went a lot better. I did win my
first case before the Court, however," he
added with a touch of pride. He explained
that each of the justices has their own style
of asking questions--some ask none, and
others, like Scalia and Stevens ask many.
''Stevens has a gentler manner than Scalia,
though,'' he revealed. I asked him if he felt
Scalia's manner would mellow w.ith his
time on the Court, arid he informed me that
he did not believe it would. "That's just
Scalia, you know.''
After asking him about his experience
as Solicitor General, I inquired into the
beginning roots of his career. I was surprised to learn that he had never really
practiced law until he became Solicitor
General. "Ibecameaprofessorrightaway,
and have remained there ever since.'' He
explained that arguing before the Supreme
Court gave him a sense of exhilaration that
he could not get as a professor (understandable), but that he really enjoyed teaching, and he loved to write books. (I noticed,
though under my breath.) His favorite
publication that he had written was his

book on Contracts, and he was also interested in Medical Ethics and the problem of
scarce medical resources in the future.
Again, he did not elaborate on the subject,
and I got the feeling that I would have to
read his book if I wanted the details.
I asked him if ' 'Contract as Promise: A
Theory of Contractual Obligation,'' by
Charles Fried, was his favorite book to
read, and he informed that it was most
definitely not his all-time favorite. He loves
Shakespeare, although no single work came
to mind, and he enjoyed Prust, ''A Remembrance of Things Past." I haven't
read the latter; thus, I didn't have a great
insight into his literature selection, although,
Shakespeare is always a great choice. He
also enjoys traveling, hiking, art and music. He has played classical piano, "since
I was 40.'' I asked him if that meant he had
only played for three years, and he laughed-I think he loved the comment.
The interview came to a close about as
quickly as it had begun. He informed me
that I would have to attend his lecture to
learn his thoughts on Affirmative Action,
and I assured him that I would. I have to
admit that I enjoyed interviewing the former Solicitor Gen<:iral. I found him charming, although somewhat reserved, and I
believed that he was entitled to the aura of
self-appreciation that he encompassed. He
was op.en to my questions, although curt in
his responses, and I believe he truly cared
about the future of the legal community.
As Solicitor General, he had attempted
to create a reality from those beliefs which
he felt were fundamental to the judicial
system. He worked hard for what he believed, and even if other scholars have not
agreed with his decisions, you have to
admire an individual who persists in struggling for the ideals that he holds as true. I
got the feeling from my interview with
Charles Fried that he is such man.

"Where law ends, tyranny begins "
John Locke
Second Treatise of Government
1690 A.D.
"Isn't when law ends
called Finals?"
Susana Martinez
USD Law 1991 A.D.

Amazing how little changes in
300 years.
Before finals, don't forget the
Bookstore has Law Outlines at
103 off every day.
After finals get your USD Law
Summer Clothing and relax ...
for at least five minutes.
Oh be·a nut, take a whole day !
Any Questions, call Joanna ext. 4551 ..
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Want to graduate? Beware of missed credits
by James Sherwood
Although graduating for some students still seems to be
lurking in the far distant future, it is important find out if
you have met all the University's requirements before it is
too late. There are always a handful of students, who two
weeks before graduation, discover numerous miscalculations in their plans for graduation; they come up short on
either units or residence credits, they did not meet their
writing requirement, they failed to take a required course
or they just missed taking courses that will be tested in the
jurisdiction where they plan on taking the Bar Exam.
Keep these requirements in mind as graduation approaches,
so you don't end up staying a semester longer than you
have to.

Residence Units

Residence credits is one of those nebulous concepts
that many students never get a handle on. Most students
just skim past the idea when reading the student manual,
and then inadvertently overhear someone mention it when
passing by in the Writs. But do they really matter?

For most, residence credits are something that never
become an issue. But for that occasional full-time student
that drops below 12 units one semester, the evening
student that decides to switch to day division and all
evening students in general, residence units can be crucial
to graduation.
Earning residence credits is a requirement that was
placed on law schools by the American Bar Association to
ensure that,prospective attorneys get a quality education.
Their goal is to ensure that you not only get the courses that
will hopefully prepare you as a competent attorney but
also receive the number of lecture hours that will help to
prepare you for the bar examination.
Here at USD all students need a total of 96 Residence
Credits to graduate. A student that is taking between 8 and
10 semester units receives 12 residence credits for that
semester, while taking 12 through 15 units results in a
student earning 16 residence credits. If you take less than
8 units during a semester, each unit is worth one and a half
residence credits up to a maximum of8 for that semester.
(For example, If you take 7 units during one semester you
will only receive 8 residence credits.)
It is important to note that if for some reason you don't
pass a course, you not only lose the units for that course but

Strachan: New Dean
takes over in August Advocates strive to
(Continued from Page 1)
Strachan then served as legal advisor to the Secretary of
aid child victims
State and the US delegation to the Southeast Asia Treaty

Organization (SEATO) in London while employed with
the Office of the Legal Advisor in the State Department in
Washington, DC.
Strachan is very involved in all facets of legal education. Currently, she is one of three persons on the Executive Committee of the Association of American Law
Schools (AALS). She is also on the ABA-AALS inspection team. As a member of this team, she visits ABA law
schools to determine whether the schools may retain their
ABA accreditation.
Strachan was awarded a $120,000 grant from the US
Department of Education, Fund for Improvement of
Postsecondary Education in 1986 for her work in forming
the Capstone-Cornerstone Program for the Reform of
Legal Education in 1986. The Capstone-Cornerstone
program allows second- and third-year students to elect a
one semester, six credit course which is an in-depth study
of a particular area of the law.
As many as five different professors may teach the
class over the course of the semester. Each professor
relates his or her specialization to the particular area of the
law studied. An in-depth study of health law may include
the specialties of government programs, tort, malpractice
and tax law.
Strachan succeeds Acting Dean Grant Morris and Former Dean Sheldon Krantz, whose resignation took effect
in the Spring l 988.

(Continued from Page 1)
the provision of child health services, a child abuse project
focusing on the detection ofabuse and a study of child care
regulation and insurance provision needs.
The Institute has been funded for its first two years
through a $409,000 grant given by the Weingart Foundation to the Center for Public Interest Law. It is t staffed by
Robert Fellmeth as the Executive Director, Kate Turnbull
(a 1988 cum laude graduate ofUSD and a former CPII.. intern) as a staff attorney, CPII.. Sacramento office legislative advocate Steve Barrow, who will handle legislative
recommendations and one other yet-unnamed staff attorney. Center for Public Interest professional and clerical
staff as well as law student interns will also assist
The Institute is currently·in the process of finalizing a
board of directors which presently includes members who
are recognized in the fields of pediatrics, law and youth
education.
Fellmeth hopes to eventually expand the scope of the
institute to an international level. In the immediate future,
however, it is expected that it will take at least three years
before CalCAI will have a measurable impact in California. It should be well worth the wait, as Fellmeth notes, ''I
can't think. of anything that would be more valuable to
invest our time and research in than the world's children. ~ '

if you drop below 12 units you may also have a problem
with your residence credits for graduation.

Writing Requirement

The writing requirement for graduation can be satisfied
in a number of different ways. First, students can take independent study in a variety of subject areas to satisfy the
requirement. Independent study must be approved and is
only graded on a pass/fail basis. The second, and most
common road taken by students, is a seminar course that
meets on a weekly basis and concludes with a research
paper which is graded by the professor. Often a numerical
score that is higher than the normal University standard is
required to fulfill the writing requirement. Professors
should be checked with individually to find out what they
require. Third, those students who write for Law Review
may also receive credit for their writing requirement.
Finally, with approval, students on the Moot Court Regional Team also have the ability to satisfy the requirement.
No matter what option yqu choose, it is advisable that
you plan your schedule ahead to accommodate this requirement

Required Courses

It would be pretty difficult to fail to take a required
course, but just to clear up any confusion you may have,
the following courses are required for graduation: Contracts, Property, Torts, Civil Procedure, Lawyering Skills
I, Criminal Law, Criminal Procedure, Constitutional Law
(2 semesters), Evidence, Federal Income Tax, Professional Responsibility and Lawyering Skills II. A total of
85 units is required for graduation.

Subjects tested on Bar Exam

In addition to the required courses here at USD, there
are a number of courses that are tested on the Bar Exam,
depending upon the state in which you plan to take it For
instance, in California, Remedies, Corporations and Trusts
& Estates (Trusts, Wills, Succession, Community Property) are tested on the California Bar. You should also
, acknowledge that professional responsibility has just be"en
added to the essay portion of the bar exam, in addition to
the Multistate Professional Responsibility Examination.
Since each state has its own individual requirements,
make sure you check the state in which you plan to take
your test, in order to adequately prepare yourself. Don't
wait until your bar preparation course to be introduced to
tested material for the first time.
It should be stressed that fulfilling the above mentioned
requirements is the student's responsibility. Even after
you receive your graduation checklist, make sure that
every thing is correct since the notations made on them are
not engraved in stone. If you have any question regarding
graduation requirements or course selection in general
don't hesitate to contact Kelly Salt, Assistant Dean for
Student Affairs in LS 205 or call and make an appointment: (260-4362). It's all down hill from here!

Watergate special prosecutor to address Class of '89
by Matthew M. Pribyl

Archibald Cox, theHarvard educated lawyer appointed
to be the Watergate Special Prosecutor in May of 1973,
will be the keynote speaker at USD Law School's commencement ceremonies on May 20.
Cox is currently a visiting professor at Boston University School of Law and a professor emeritus at Harvard

Watergate Special Prosecutor Archibald Cox

University. He received his bachelors degree in 1934 and
his law degree in 1937, both from Harvard University.
From 1937-38, Cox was a law clerk to Judge Learned
Hand of the United States Circuit Court of Appeals. He ,
then entered private practice for a number of years in the
Boston area before turning his professional interest to government service. During World War II, Cox worked for
the office of the Solicitor General and later
as associate solicitor for the Labor Department.
In 1945, Cox began.teaching at Harvard
University' s Law School and one year later
wasnamed afullprofessor. From 1951-52,
he served as co-chairman of the Construction Industry Stabilization Commission and
then accepted the post of chairman of the the
Wage Stabilization Board under President
.
Truman.
From 1961-65, Cox served as Solicitor
General of the United States under Presidents Kennedy and Johnson. In 1965, he
returned to Harvard to continue teaching
Constitutional law and Labor law, areas in
which Cox is considered an expert. In 1968,
Cox served as chairman of a commission investigating the causes of student disorders at
Columbia University and published a booklength report on the origins of the disturbances. In the fall ofl 969, the President and
Fellows of Harvard College delegated to
Cox the authority to determine how Harvard
would respond to similar disorderes, a responsibility he discharged through 1971. In
1972, he was counsel to the Massachusetts
Legislator's Joint Special Committee estab-

lished to study and investigate charges to wrongdoing involving two state justices.
In May of 1973, Cox was tabbed by then Attorney General nominee Elliot Richardson to be the Watergate Special Prosecutor. Upon Richardson' s confirmation by the
Senate as Attorney General, the Senate implicitly endorsed Richardson's choice of Cox as special prosecutor
in charge of the investigation of the charges arisiI;lg from
the Watergate affair and the 1972 presidential campaign.
After five months in the post as Special Prosecutor,
Cox was fired by the Acting Attorney General and recent
U.S. Supreme Court nominee Robert H. Bork. Cox was
fired after he was frequently hindered by the White House
in his investigation to obtain documents which Cox considered discoverable but which the White House sought to
exclude from discovery by asserting "presidential privilege." Richardson and then Deputy Attorney General
William D. Ruckelshaus both resigned rather than follow
President Nixon' s order to fire Cox for his ' 'extraordinary
improprieties.' '
In 1974-75, Professor Cox spent his sabbatical at the
Universtity of Cambridge as the Visiting Pitt Professor of
American History and Institutions. In 1976, he served as
chairman of the Governor's Committee on Judicial Needs
in Massachusetts which produced the Report on the State
of the Massachusetts Courts.
Professor Cox has authored or co-authored numberous
publications including: "Cases in Labor Law" (1948,
10th Ed. - 1987), "Law and the National Labor Policy"
(1960), "Civil Rights, the Constitution and the Courts"
(1967), " " The Warren Court: Constitutional Decision as
an Instrument of Reform" (1968), "The Role of the
Supreme Court in American Government' ' (1976), ''Freedom of Expression" (1981), and ' ~The Court and the
Constitution" (1987).
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BAA REVIEW

April 1989

Dear USD Graduating Class:
Congratulations on 3 or 4 years of ham work and effort. If you've used any of our outlines,
free lectures, cassettes, offices, staff attorneys, Gilbert series, or attended any of our Beer ·
Bashes, we thank you for letting us be a part of your law school career.
Now let's talk immediate future -- The Bar Exam.
If you've already signed up with BAR/BRI (as more than BQOIO of your class has), be confident

in your choice. BAR/BRI is recognized by your peers and practicing attorneys as the finest Bar
Review program in California. You will be prepared for the challenge of the California Bar ,
Exam.
If you are undecided, compare our course with the many other BAR/BRI lookalike courses.
You will find a distinct difference in the quality of our matertal. lecturers, track record, and
professionalism.
•Matertal: BAR/BRI's nationally acclaimed outlines are written by experts in their field. We
also provide you with every California Bar Exam essay and penormance test with their
accompanying model answers/outlines from 1983 - present.

.

s

.

.

•Our outlines cover all the possible issues that might appear on the California Bar Exam.
Ask the other course if their outlines cover all the issues.
•We provide you with a Mini-Review; an invaluable volume that succinctly summariZes and
capsulizes each subject. Every Bar Exam students fron1 other courses ask to buy our
Mini-Review which is not sold separately.
•We. update our materials for each course. Courses that don't have the resources simply can't
update this often.
•Lectures: Given by Professors that are experts in their field. Look at who lectures for the
smaller courses -- if they are cutting their overhead costs by providing one lecturer teaching
many subjects or having attorneys lecture rather ~an experts, be wary. Our professors are
great teachers and communicators, who instruct you in the strategies, issues mnemonics,
word associations, etc... , that you need in preparation to sit for the Bar Exam. Take a look at
our faculty and you'll see that they are the cream of the crop - Professors like, Paul Goldstein,
Stanford: Dean Jesse Choper, Boalt Hall: Professor Arthur Miller, Harvard: Professor
·
Charles Whitebread, USC: Professor Grace Blumberg, UCIA
These Professors are proven lecturers because each BAR/BRI class evaluates the lecturers. If
they receive bad marks we don't ask them back.
•Track Record: Be wary of any course that mJght use you as a guinea pig. Many small courses
have sprouted up preying upon the fears and anxieties that go with the Bar Exam. Some
courses table sitting at USD are ag,gresstve in their sales tactics and promises, but
inexperienced in prepartng students for the California Bar Exam.

HARCOURT.BRACE JOVANOVICH LAW GROUP
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•Professionalism: BAR/BRI is owned by Harcourt, Brace, Jovanovich, a Fortune 500 company.
We have the resources. mateiial. lecturers. staff attorneys to meet individual needs, offices
throughout California, live lectures. and over 30 course locations in California this summer.
If you are thinking about preparing for the California Bar Exam with another smaller,
younger, less expeiienced Bar Review course, we caution you to be careful.
· Many of these neophyte courses are aggressive in their marketing strategies and · ·
magnanimous in their promises. However, when the smoke clears all you are left with is
inferior Bar preparation.
Lately at USD the modus operandi of these courses is to accuse BAR/BRI of not being in tune
with the nuances of the California Bar because we prepare students in 46 jurisdictions.
Nothing could be further fron1 the truth. One of the reasons we are the most successful course in
California is because we have California Professors lecturing on the California subjects of
. Wills and Community Property. All other subjects on the California Bar Exam test you on
either Federal Rules or Common Law. Ask the smaller courses if they have experts teaching the
California subjects.
Invariably during the first week of the review course we have students switching to BAR/BRI
from the smaller less organized courses. Students find that all that glitters is not gold - what
you are promised and what you get are two dilTerent things. If you find yourself in this position
in May we will welcome all of you and help you make up what you have missed.
We will credit payments paid to other courses through May 19, ·so put those fears in the back
of yout mind to rest, you still have time to take BAR/BRI in preparation for this summer's
exam.
If you have any questions or would like to sign up before finals begin, talk to any of your

BAR/BRI Representatives listed below, .or contact our San Diego office, (downtown, next to Law
Distributors,) at 236-0623.

The San Diego BAR/BRI cifice

Brellenthin, Diane
Canuso, Vito
Diller, Karen
Edwards. John
Gawron, Cheryl
Gerrard, Paul
Hawkes, Emmet
Hendrick, Margaret
.Jensen, Chris
Kappe, Chris

Lasala, Maria
Leberman, Laura
Marquez, Rebecca
Menck, Walter
Morrison, Scott
McCarthy, Susan
Neves, Kevin
_Pavlas, Theresa
Pitre, Susan
Russel, Jerry

Scotti, Joel
Silverman, Tim
Stebbing, Clare
Sullivan, Therese
Thakar, Todd
Thrower, Tracy
Valero, Lorri
White, Dorian
Wilmot, Leticia
Wright, Marie
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'
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Fellmeth spearheads Public Interest Center
Sacrajnento CPIL office reopened
On March 1, USD's Center for Public
Interest Law reopened its Sacramento
office, staffed by longtime public interest advocate Steve Barrow. The addition
of CPIL' s Sacramento office and staff to
· its existing offices in San Diego and San
Francisco makes CPIL the largest public
interest organization in California.
For five years, Barrow served as the
primary Sacramento lobbyist for Com-

CPIL Internships
available for '89-90

:...,.-··

The Center for Public Interest Law is
presently recruiting current first-year day
students interested in administrative,
regulatory, consumer, environmental, or
public interest law for a limited number of
internships available during the 1989-90
academic year. Selected students are
given the opportunity, unique in the
nation, to participate first-hand in the
state's regulatory process and to have
articles they write published in the California Regulatory Law Reporter, the only
legal journal of its kind.
Center students take a yearlong, fourunit course entitled California Administrative Law and Practice. As part of the
course, each student monitors two or three
of California's sixty regulatory agencies,
which include the State Bar, the Public
Utilities Commission, "the Department of
Banking, the Athletic Commission, the
Coastal Commission, the Board of Medical Quality Assurance, and Cal-OSHA,
among others. Students attend agency
meetings, monitor and analyze their activities, interview agency officials and
licensees, participate in rulemaking, and
track legislation affecting agencies. Students submit two articles summarizing
agency activities each semester for publication in the Reporter.
Following the yearlong course, many
Center interns pursue (for additional
credit) an advocacy project involving one
of the agencies. In the past, these projects
have included petitioning an agency to
adopt regulations, drafting model legislation, filing suit to enforce the Administrative. Procedure, Open Meetings, or
Public Records Acts, or·submitting amicus
briefs on issues pending appeal. Student
critiques of publishable quality often appear
as feature articles in the Reporter, and
also satisfy the school's written work requirement.
The Center is directed by Professor
RobertFellmeth, who isa former Nader's
Raider consumer advocate, a former
Deputy District Attorney and Assistant
U.S. Attorney, and who is currently
serving as· the State Bar Discipline
Monitor under appointment by state
Attorney General John Van de Kamp.
The Center is staffed by a full-time lobbyist and four experienced attorneys, including former Center interns Julie
D'Angelo and Kate Turnbull. CPIL
maintains offices in San Diego, San
Francisco, and Sacramento.
Interested students are encouraged to
preregister for California Administrative
Law and Practice, and submit to the
Center by May 5 the following materials:
a resume; a 2-3 paragraph discussion of
the reasons you are interested in joining in
the Center; and a list of six agencies you
would prefer to monitor. For more
information, contact Julie D 'Angelo or
Kate Turnbull in Rm 205, Guadalupe Hall.

Make a difference-

+,

VOLUnTEER :

MHPILF seeks loan
forgiveness for
public interest jobs

mon Cause. He is well-known
in the Capitol, and gives the
More Hall Public Interest Law FoundaCenter an immediate onsite
tion has announced that it will seek to
presence in the legislature which
implement a loan forgiveness program here
it has not enjoyed since 1985,
at USD School of Law.
when former CPIL advocate ·
Loan forgiveness programs are already
(and USD graduate) Gene
in place at 16 law schools including HarErbin left to join the staff of
vard, Columbia and Boalt Hall.
Assemblyman Lloyd ConLike those already in place, the pronelly. Along with advocating
gram contemplated for USD would allow
bills sponsored or supported by
law school graduates who take low-paying
CPIL, Barrow will assist in
public interest jobs to have their loans
numerous ongoing Center projgradually forgiven. The program would
ects, including the State Bar
work by first deferring loan payments and
Discipline Monitor project,
then forgiving them altogether for graduCPIL's study of the physician
ates who remain in a public interest posidiscipline system administered
tion for a given number of years.
by the BoardofMedical QualThe need for a loan forgiveness proity Assurance, and ratepayer
gram is obvious once one looks at the nqmrepresentation before the Public
bers. While the typical financial aid reUtilities Commission. Barrow
cipientmay graduate with debts of$30,000
will also assist CPIL interns in
or more, starting salaries in public interest
understanding the state legislagenerally range from $15,000-$25,000.
CPIL Director Robert Fellmeth
tive process, and serve as a
With loan forgiveness, employment in the
resource to them in writing agency up- Julianne B. D' Angelo, San Francisco public interest at least becomes a realistic
dates for the Center's quarterly journal, Supervising Attorney James R. Wheaton, . possibility for dedicated graduates.
the California Regulatory Law Reporter.
San Diego Staff Counsel Kate Turnbull,
MHPILF will begin pursuing the proBarrow joins the existing staff of the clerical assistants Kim Parks and June gram next fall. However, procuring funds
CPIL Director Professor Robert C. Fell- Brashares, and forty second- and third- for the public interest is never easy. It is
meth, San Diego Supervising Attorney
year CPIL interns.
certain that the MHPILF will need help in
its endeavor. Students interested in obtaining loan forgiveness or who merely
wish to help create public interest opportunities for others should attend the next
She explained how the struggle for civii general meeting of the MHPILF or may
by Cella Rumman
rights addresses not only issues of racism contact either Priscilla Thorner or Adan
but also sexism and other struggles for Schwartz through the MHPILF mailbox
This past week, the USD Women's Law
equality. King invited the students to con- on the first floor of More Hall.
Caucus sponsored daily speakers on a variety
tinue the struggle for equality on all levels
of topics in celebration of International
-Adan Schwartz
through non-violence.
Women's Week. The theme for the week
was ''Feminization of Poverty."
Speaking March 9 was Lucy Killea, the
Sister Sally Furay, university vice presi- , popular state~ assemblywoman from the
dent and provost began·the week speaking , 78th Assembly District. She spoke on the
on what she perceived as the social and i ' topic of Women in "Government and the
economic basis of the increasing problems : Activities of the Women's Caucus."
of women (and children) living in poverty. · She told the gathering of this group's
efforts and successes at addressing the
Furay sees three reasons for the declining
economic situation of women in America. . issues of women in this state, arguing with
Twenty-two competitors argued in the
· the most conservative to the most liberal
1989 Criminal Law Moot Court CompetiFemale Economics
political factions of the state legislature.
tion. This year's problem asked competiThe first being wage disparity between
The final event of the week was a Fri- tors to discuss the validity of Federal Statthe sexes has increased only one cent in 50
day evening talk on the Constitutional is- utes allowing the government to indict
years. In the 1930s women made 63 cents
sues of the right to privacy in the context of defense attorneys for receving illegally deto every dollar that men made. Women in
the right for a woman to choose whether to rived money from their clients to pay for
1989 now make 64 cents to every dollar -terminate her pregnancy.
representation.
in spite of the increases of women's qualiProfessor
Timothy
Terrell
addressed
the
Tari Williams and Marcie Sinclair refications and levels of education.
group,
giving
the
historical
and
legal
backceived
best brief honors for competition
Secondly, according to Sister Furay, is
ground
to
the
Roe
v.
Wade
case.
Then
and
Blaine
Bowman was awarded best
the relative positions of the spouses after a
Sarah Weddington, the attorney who suc- oralist.
divorce. Whereas divorced males standard
cessfully argued Roe before the Supreme
Judge David Thompson of the 9th Cirof living increases on the average of 42
Court, addressed the students.
cuit
Court of Appeals presided over the
percent, the average divorced female can
Weddington spoke of how she came to final round.
expect a decrease in her standard of living
be the attorney on the case, she gave an
Assistant United States Attorney Roger
in the neighborhood of 73 percent.
account of how the case evolved and gave Haines and criminal defense attorney
The third cause is the reduction of fedsomeinsightintothepossiblefuturecourse Michael Pancer also judged the final round.
eral human service programs since 1980
of the Supreme Court in the area of Right
Ironically, Haines and Pancer argued
by the Reagan administration. Funding for
to Privacy in this context. Her basic theme against one another on a similar question
federal housing has been drastically cut by
was that there is a distinction between the to that presented in this competition. Oral
78 percent and child care subsidies by 20
right ofa woman to make her own decision argument was heard by Judge Thompson.
percent. All these factors have contributed
on the abortion issue and the right of the
All three judges commented on the high
to the increasing number of women and
state to step in and make that decision.
quality
of argument in the final round, and
children living at or below the poverty
Overall, the week's events were suc- all competitors should be commended for
level.
cessful and the students were given a wide their outstanding performance.
Law & Poverty
variety of perspectives on the many probThis year's winners were: Blaine BowSpeaking Tuesday, March 7 was Judge
lems women in the United States face man, First Place; Marcie Sinclair, Second
Judith McConnell who will be the Presidwhich effect all of society.
Place; Suzy Moore, Third Place and Rich
ing San Diego Superior Court Judge next
The Women's Law Caucus will con- Cornell, Fourth Place.
year. She is the first women to hold that
tinue its tradition of sponsoring the faculty
A reminder to all competitors: Please
position in San Diego or in any major city.
auction April ·27 and looks forward to come by the Moot Court office to pick up
McConnell spoke on her perspective as
many successful future events.
any briefs, scoresheets or certificates that
to the increasing problem of poverty and
you have not already received.
its effects on women and children. She
Editor's note: Part of this story was omitted in the
-Jeff Doggett
hopes to be more effectiye in addressing
March 16issileofMotions. Weapologizefortheerror.
these problems from the bench as presid·
ing judge.
Widow of slain Civil Rights leader Martin
Luther King Jr., Coretta Scott King was
the featured speaker on Wednesday, March
8. The Women's Law Caucus co-sponsored the Camino Theater lecture which
coincided with International Women's Day.
King gave a historical and overview on the
Civil Rights Struggle at length for the
benefit of those students too young to have
actually experienced it.

Women's Week focused on female roles

Bowman starts and
finishes year with
Moot Court victory

Motions
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'Bon voyage to Library as we k!iew it
Phase I has been completed and transfer of
books will begin shorlly.
Renovations of the old
portion of the library will
begin this summer and is
due to be complete<;/ by
the end of next
school year.
This pictorial is a last
look at the Kratter Law
Library. Now say hello to
the Kratter Legal
Research Center.

Photos by Peter Allen
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Expert Bar Review Where You Want It

·-

Over 100 Centers Nationwide Offering
Proven Preparation For The Ba~ Exams Of:
California
Colorado
Connecticut
Dist. of Columbia

Florida
Illinois
Maine
Maryland

Massachusetts
Michigan
New Hampshire .
New Jersey

STANLEYH.

KAPIAN-SMH
BAR REVIEW SERVICES
(800) 223·1782 (800}343·9188

New Mexico · Texas
New York
Vermont
Pennsylvania Virginia
Rhode Island ·

See your Campus Rep, or call:
·' ·

....

Barbara McDonald
David Bigelow
277-6744

Deadline to register is April 21.
Register now to receive price discount.

©1987 Kaplan-SMH
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by John Altomare

USD professor Laura Berend has been a
pro tern judge for the Juvenile Court here
in San Diego since 1986. Her affiliation
with that court grew out of a combination
of her trial experience as a criminal defense lawyer and her tenure as USD professor.
Berend initiated her law career at Defenders, Inc. "Defenders, Inc." (officially,
Defenders Program of San Diego, Inc.),
now defunct due to the government-created Office of Public Defenders, was a
non-profit, private corporation which represented indigent clients charged with felony offenses, including homicide. In 1982,
while a supervising attorney for Defenders, Inc., Berend became an adjunct professor as an instructor of Trial Techniques,
a course which is now part of the Lawyering Skills II Program. One year after her
appointment as adjunct professor, Berend
became a full-time professor and became
co-director of the Criminal Law Legal
Clinic.
In 1985, then Superior Court Judge
Napolean Jones, presiding judge of the
Juvenile Division, invited the criminal clinic
to represent minors in juvenile delinquency
matters. Jones, himself a USD law graduate, participated in the clinic when it was
founded in 1971.
Previous to 1985, the students participating in the USD clinic only represented
adult indigents charged with misdemeanor
offenses; now, under the co-direction of
Berend and Professor Floralynn Einesman,
the clinic's students also represent minors
charged with misdemeanor and felony offenses. (See last month's edition of Motions for an article describing the work of
the clinic.)
One year after the USD clinic started to
practice in Juvenile Court, it appears that
Berend' s presence and activity there as codirector of the clinic made a very positive
impression on the court. In 1986, Judge
Judith McConnell, who succeeded Jones
as presiding judgeof the Juvenile Divison,
invited Berend to preside as judge pro tern
within the Juvenile Court. A pro tern substitutes and presides over one of the various departments of the juvenile court system in the absence of the standing judge.
Although Berend finds her pro-tern work
enjoyable, at times it can get burdensome
when weighed with her many duties at
USD. For instance, Berend said that she
devoted the entire summer of 1987 to pro
temming in juvenile court. In the last two
years, Berend's schedule at USD has become so demanding that she has not been
able to do as much pro tern work as she
would like. Last semester, Berend was
able to preside as pro tern for a very short
term in November; this semester, she cut
into lier spring break for two consecutive
days to preside over Department 1, the
juvenile court dealing with a minor's first
appearance, referred to as a detention
hearing.

A day at juvenile court

Located just further up from USD on
Linda Vista Road and then over on Clairemont Drive to Meadowlark, the Juvenile
HalVJuvenile Court/Juvenile Traffic Court
complex is only minutes from USD. Berend arrived early on Monday and Tuesday
during Spring Break. Security at the main
entrance of the court is formidable. The
metal detectors are set so sensitively that
only a few quarters in one's pocket will act
as enough of an alarm to have the person
sent back and his pockets emptied for
inspection. Berend noted that the court
insists on such stringent measures because
of the possibility of gang violence erupting
in the complex and weapons being brought
to court. Besides, Juvenile Hall closely
neighbors the courthouse; and despite the
fact that it is more containable than a
regular prison, it too can be a source of
gang violence and drug or weapons contraband in the complex.
On Tuesday morning especially, Berend walked into Department 1 to find an
unusually lightcalendar. Generally, a given
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department will
either be devoted to criminal matters
(called "602s,"
after the statute)
or dependency
matters (child
abuse, neglect
or molestation).
Department 1
handles only
criminal cases.
These initial
proceedings are
usually referred
to as detention
hearings because in many
instances the
juvenile is already in custody
at the time of
the hearing and
the question of
whether
or
Under the co-direction of Professors Laura Berend and Floralynn Einesman, students at the
where the juveCriminal
Law Clinic can represent minors charged with misdemeanor and felony otl"enses.
nile should be
detained must be determined while the juWhen Berend walked into the court that what could have turned out to have been
venile's conduct or family situation awaits Tuesday morning, the probation officer merely a routine review of a minor's case
further adjudication.
was on the phone trying to determine if a as typically ordered by the court and which
If the juvenile is a criminal defendant juvenile was indeed going to appear on a
therefore did not necessarily lead to any
already in police custody and presently .a bench warrant for a review of his matter, or punishment, now, because of the no-show,
detainee in Juvenile Hall or elsewhere, whether he was "ducking" the bench
had become a violation of a court order,
when brought to the court, that juvenile is warrant. The mother of this child knew thereby subjecting the minor to the possiheld in a detention cell in order to insure little of her son's whereabouts, and finally,
bility of additional punishment.
safety in the courthouse. These detention the probation officer tracked down the
With the disposal of that matter, Judge
rooms are located directly behind the court- minor at his girlfriend's house, learning Berend moved through a series of cases in
rooms and are monitored by posted mar- that he would not appear in court within rapid succession, each proceeding lasting
shals. When counsel wishes to speak to the the next five minutes. Berend convened no longer than five minutes. Typically, the
detained minor, the minor is escorted to a the proceeding and continued the matter to marshal would retain the boy or girl from
room which is equipped with a chair, table the afternoon to allow the minor to make one of the "holding tanks" or detention
and safety glass dividing the room in two; good on his bench warrant. With that one rooms located directly behind Department
counsel converses with minor through a case, the morning calendar was cleared 1, and they would enter at the back of the
screened opening in the glass panel.
-and Berend returned to a more typical ! courtroom. If parents were present, the
Each court or department has usually calendar in the afternoon.
probation officer would request that they
one marshal and a court clerk. Also, a coDuring the afternoon session, Berend be seated in the jury box. Meanwhile, the
ordinating probation officer and at least started with the bench warrant case de- probation officer would step out into the
one duty counsel is designated to each de- ferred from the morning session. Although front hallway and announce the proceedpartment which carries a 602 calendar. not necessarily surprised when the delin- ing which was to follow next before the
The probation officer determines the order quent minor failed to show up given this court, thereby gathering in all parties and
of cases in Department 1, which may in- second chance, Berend shook her head attorneys meeting outside and waiting for
volve the difficult task of attempting to somewhat out of exasperation; she knew their call.
enforce attendance of juvenile defendants that the minor made it very difficult for
In one matter, a child of 15 or so was eswho are out of custody; the duty counsel is himself by not responding responsibly to corted irt by the marshal. He was blond and
available to advise and represent all unrep- the bench warrant, and now he was subject thin and looked reticent and harmless; his
resented juveniles at their detention hear- to arrest by the police.
apparent demeanor spoke only of meekness.
The reality in this particular case is that (Continued on Page 14)
ing, at which time counsel is appointed.

Library staff prepares for move
into new Phase I addition
by Nancy Carol Carter , Law Library Director

Do you hold any fondness for the law library building? It is time to get sentimental,
as well as to bid farewell to rippling greenish carpets, sweatbox conditions during a Santa
Anna and roach-ridden restrooms.
· Students returning to USD for the summer session will be the first users of the completed portion of the new Legal Research Center. With the ~nd of Phase ~ ~onstruction
in May, the law library will completely move into the new ~1ve-~evel adc?~on. . .
The library is firmly committed to continuing normal services m the ex1s~g building
through May 14 when the law school examination period ends. Then, sometime between
mid-May and mid-June, depending on the exact completion date of Phase I, the law
library will close for a move that is expected to take about one week. Every book, table,
chair and pencil sharpener must be relocated. The existing building will be totally gutted
when the Phase II renovation project begins in June.
Graduates who will begin their bar exam studies at the end of May are urged to seek
the peace and air conditioned calm of Copley Library as an alternative to the sure
disruptions ahead at the law library.
The law library's one-year squeeze into the addition-only space of the new Legal
Research Center is expected to present some challenges for the library staff and stud~nts
alike. While detertnined to make materials available and to offer the best possible
services and study conditions, the library faces some barriers to ideal operation. The
addition has five levels designed to hold only a portion of the books and seating for the
finished Legal Research Center. There are no circylation or reference areas designed into
this part of the building and no conference rooms, typing rooms, compu_ter rooms or other
amenities. During the next year of temporary operation, everyone will enter the study
areas through a door actually designed as an emergency exit iii the lowest level of the
finished building.
.
.
. .
On the other hand, law students will enjoy for the first ume a library which is beautifully decorated and designed. A large atrium brings natural light and a sense of openness
to the center of the addition. Terra cotta and dark blue tile add a touch of color and·the
windows open the space to attractive views across the campus. S~d~nts w~ll work a_tnew
furniture specially designed for law student use and the building will be chmate
controlled, thereby affording a quieter and more comfortable place to work.

Contemporary
Legal Issues Journal
now in bookstore
The members of the Journal of Contemporary Legal Issues are pleased to announce that the Journal is now available at
the USD Bookstore. The current issue of
the Journal is available as are the back
issues of the Journal. Stop by and take a
look at USD School of Law's alternative
journal.
The purpose of the Journal is to provide
scholarly examinations of contemporary
legal problems, with a focus on multidisciplinary articles. Members of the Journal
are currently working on the Spring 1989
edition which focuses on San Diego Superior Court's fast track system.
All law students in good standing are
invited to join the Journal staff. The Journal will be active this summer organizing
and planning even.ts for the Fall '89 and
Spring '90 semesters. Anyone interested
in working with the Journal this summer
should call the Journal office at 260-4600
ext. 4343 or attend the summer orientation
meeting on Wednesday evening, May 24,
1989 at 6 p.m. The exact location of the
meeting will soon be announced.
All persons interested in working with
the Journal during the academic year
should attend the general membership
meeting to be held at the beginning of the
Fall semester.
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Juvenile
court humane and somewhat fair
.

(Continued from Page 13)

As he walked in, he appeared disoriented
and a bit shaky or nervous. The minor
looked around the court nervously. However, once he caught sight of his father
sitting in the jury box, he automatically
released a smile and calmed down appreciably as he took his seat. "Ready?,"
queried Berend. "Ready," responded the
probation officer, and the Matter of X
began with the probation officer briefly
introducing the facts. .
As was true of all the cases that fol. lowed that afternoon, the child's attorney
petitioned the judge to enter a denial of the
allegation, which Berend did. Berend then
ruled that the minor be detained in Juvenile Hall until his scheduled ''readiness.''
A readiness is another pre-trial proceeding
in which one of a number of actions could
take place, such as a plea bargain, a dismissal of the case or an admission to the
truth of the charge. The clerk, mean while,
announced the time and date of the readi- ·
ness; Berend would then confirm that
appointment, and then move on to the next
matter. (A readiness normally follows within
two weeks.) The minor was then whisked
away by the efficient marshal, who returned with the next minor in what seemed
only a matter of seconds.
A typical detention hearing involves a
determination of whether to release the
child under home supervision until the
readiness. Berend would question the parent sitting in the jury box in a cool and
professional manner which revealed her
experience and made clear that she was
well-seasoned as a judge. A typical conversation would proceed as follows:
Berend: "Does your son listen to you
when you tell him things?"
Parent: "Yes, your Honor."
Berend: "Do you tell him things?"
Parent: ''Yes, your Honor. I ask him to
wash the car, or take care of the lawn and
the backyard and he does these things. He
obeys me and usually behaves well.''
Berend: ''How late does he come home
in the evening?"
Parent: "He always comes home in
the afternoon, soon after school is out.''
Berend questioned the parent further
and then questioned the minor similarly.
·Several factors may complicate the determination regarding home supervision. Depending upon the circumstances surrounding the particular alleged offense, the child
may have been expelled or suspended from
school, or the child may be involved with
a neighborhood gang. Although the file
report might be unclear about some of
these matters, the duty attorney can often
learn from the parties the exact disposition
of some of these concerns, and in tum,
relay this information to the court to aid in
its determination. In some cases, Berend
finds that it serves the best interest of all
parties concerned to keep the minor out of
Juvenile Hall, in the home, and back in
school if possible.
In such cases, Berend might order that
the child be placed under home supervision until the readiness. Frequently, ordered conditions of home supervision were:
1) to go straight to and from school without
any detours if permitted back to school; 2)
not to leave the house unless otherwise
escorted by a parent; and 3) to not wear
any gang colors or associate with gangs.
Berend would then remind the child of

POOL

penalties which would result if her orders
. were violated in ~ny way.

Juvenile Justice Ups and Downs

As noted above, Berencj regrets she
cannot spend more time as a pro tern in
Juvenile Court. "I enjoy it here and like
the people I work with very much. I wish I
had more time,'' she notes. Her sentiment
becomes quite clear when other members
of the community are heard on the subject.
For instance, the people in the dependency
court of Department 8, namely Marshal
Jerry Mason and Referee Mike Imhoff,
appear undauntingly jovial1 friendly and
garrulous, despite all the commotion and
hectic scheduling that goes on through the
halls and offices of Juvenile Court.
Typically, Mason is found directly in
front of the doors of Department 8 trying to
locate and gather together all the relevant
parties to upcoming cases. This is no easy
task, but Mason is calm and always smiling. He said that despite the hectic buzz of
people maneuvering in and around the
courtroom~, the juvenile system is rather
easy to get along with because the makeup of the community is very small; everyone knows everyone else. He contrasted
this feature with the goings-on down at
Superior Court. There, Mason noted, the
lawyers may not be too friendly mainly
because there is no sense of community. ·
In Juvenile Court, however, Mason will
have to deal with the same attorneys day in
and day out; the attorney working on one
matter today will be handling a different
matter tomorrow in the same department.
They all know each other on a first-name
basis. All manage to talk with one another
and that way, problems are resolved in a
friendly manner. This warm and relaxed
atmosphere dominated Berend's Department 1 as well. For instance, one prosecutor who had never met Judge Berend before, introduced herself, and before long,
the prosecutor learned of the USD Legal
Clink as the two managM to con verse a bit
before the next proceeding came up.
In another instance, the friendly, but
indefatigable, sales-promoter Berend talked
another counsel into the possibility of sitting as a judge for a USD mock trial
competition. Berend and this attorney were
old acquaintances, and he was happy to see
her presiding as pro tern. In addition, he
seemed happy to learn of the mock trial
and was glad to be invited to participate. In
yet another instance of the friendly nature
of the court, a fresh graduate of USD
happened to have his first day in court as a
public defender in front of Berend. Although the young attorney had never taken
a class taught by Berend, she was his firstyear advisor.
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Later library hours
during pre-finals
study period, finals
The Law Library will be open 8 a.m.
until midnight, seven days a week from
Sunday, April 16 through Thursday, May
11.
This extends Friday and Saturday hours
by two during this period, due to popular
demand by the students. The library will
resume its regular hours Friday, May 12.
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level. By expanding budgets, increasing
salaries, am·ong other things, and an even
larger and more appropriate number of
people could be enlisted to handle the vast
amount of work inherent in the sound and
fair administration of_San Diego's juvenile
justice system. Ultimately, values must be
re-evaluated; state and local officials need
to look at their budget allocations anew.

COLD RING SALE

Although the intimate size of the juvenile law community here in San Diego is a
distinctive feature which leads to a positive, effective work environment, at the
same time, it is this smallness or paucity in
numbers which plagues the system with
problems. Often, a social worker, probation officer or an attorney (either a private
counsel, D.A. or public defender; it makes
no difference) has his or her time divided
between too many cases. If while waiting
outside one department for his case to be
called and it is then delayed, the attorney
or caseworker may then disappear because
he was tightly scheduled with another matter '
down the hall in another department. Thus,
Mason is constantly facing the difficulty of
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Small has its Problems
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convening all parties at one time for his
department's proceedings, just as the probation officer was attempting to keep proceedings on schedule in Bererid's Department 1.
The unfortunate consequences stemming from these predicaments may intimate that the equities of due process and
fairness are being denied to the litigants.
Often, a juvenile is assigned a public defender who is overloaded and engaged in
another action, or an emergency has occurred, or a delay in another proceeding
has occurred. Thus,theminor, who maybe
a bit shaky and nervous to begin with,
sometimes gets quite startled when, in lieu
of him meeting his regular counsel, he
finds he is assigned a duty attorney who
has just received the minor's file only 30
seconds before the proceedings are to begin.
Thus, in general, the juvenile court system
serves many families and minors humanely
and somewhat fairly. Justice is done in
many cases. The judges, enforcement officials, social workers and attorneys are
genuinely concerned with those they are
serving. However, on the other hand, there
are many others who suffer from the exiguity of a system which is overloaded,
over-worked and under-funded. Too many
do not get the attention they deserve and
perhaps even a few, if not more, fall through
the cracks in the system and are lost altogether, receiving neither help, sufficient
societal concern nor appropriate disciplinary action.
Perhaps the problems inherent in the
juvenile court system stem from the complex problems which are often said to be
inextricably rooted in the very fabric and
structure of the society at large. This is
probably true to some degree.
However, it is very likely that some if
not many of the problems referred to here
could be solved simply and on a local
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Annual auction features
outings lVith f acuity
Ever wonder what it would be like to
have dinner with your professor? Maybe
you wonder how your professor would
handle a little one-on-one sports contest?
Well, now is your chance to find out.
April 27 is the Annual Faculty Auction,
sponsored by the Women's Law Caucus.
the auction will take place in Fletcher Reception Hall. Refreshments begin at 4 p.m.,
bidding begins at 5 p.m. Professor Corky
Wharton will again be the auctioneer. A
portion of the proceeds from the event will
be going to the Battered Women's Shelter.

Donations this year range from a ride in
Professor Frank Engfelt' s Porsche to AnzaBorrego along with a dinnerro a hike in the
mountains at Lake Cuyamaca with Professor Steve Hartwell; a limited edition print
of a painting done by Professor Keith Evans
entitled "Court of Appeals" to a round of
tennis with Associate Dean John Minan.
This is a great chance to get to know
your professors up close and personal, so
everyon is urged to participate by coming
out to celebrate the last day of classes ...
and bring your checkbook.

Census Bureau gea~s up to take 1990 roll
Every 10 years since 1790 the U.S. Census Bureau has worked to count every man,
woman and child in the United States. ••As a part of this historic 200th anniversary, we
bring at the peak of activity 4,000 temporary jobs to San Diego,;' said John Reeder,
regional director. "San Diego residents who work for the Census Bureau can help make
history and earn an income while improving existing job skills.''
Census workers will be a part of the world's largest statistical gathering organization
to count an estimated 2.3 million San Diego residents living in 850,000 households. The
City and County of San Diego, Private Industry Council and the state Employment
Development Department are actively working with the Bureau to ensure that these jobs
are secured by those who can use the newly gained skills to look for a permanent job and
for senior citizens, to supplement their fixed incomes.
The data gathered by these workers will be utilized to reapportion the 435 House of
Representative seats to reflect population shifts and to redraw state political boundaries.
California will use the data to divide the revenue from fuel, liquor, sales, cigarette and
other taxes among each city and county within the state. A well-done census in San Diego
will translate into political representation, money, and valuable planning data for
business and government.
·
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Alumni Association presents
.special nickelodeon program
The Law Alumni Association hopes to offer something for everyone this Spring.
Saturday, May 13 the Alumni Association presents an evening at the San Diego
Symphony's Nickelodeon series. The featured movie is ''The Pirate,'' starring Douglas
Fairbanks. Cost for the evening is $22.50 per person.
The package includes a light buffet dinner at Tambo de Oro, the symphony program,
validated parking and popcorn at the movie. Tickets may be reserved with full payment
to the USD Law Alumni Association through Tammy Muir in Room 203F in the Law
School. Payment must be made no later than Friday, May 5. Tickets will be mailed.

Take me out to the ballgame

.

If you can't make the movies...how about a night at the ballpark?
The Law Alumni Association has reserved a private skybox for the Tuesday, May 23,
pitting the hometown San Diego Padres against tough-hitting Darryl Strawberry and the
Eastern Division New York Mets.
Tckets are $22.00 per person. For more information see the story on page 4 of this issue
of Motions.

May Graduates

The Law Alumni office wants to advise you to watch for your Alumni Information
Packet in July. In it you will receive a Facilities Use card and information regarding the
Law Alumni Association and such events as the Bar Kegger event scheduled on the last
day of the Bar. If you have not given a current mailing address to the Placement Office
please do!. More from the Alumni Office later....

New Director to be named

Barbara Mendelson, who has been on the staff at the law school for the past five years,
the last three of them as Directorof Annual Fund and Alumni Programming, recently left
the Law School with her replacement yet to be named. Mendelson recently completed her
MBA degree at National University.

REMINDER:

Deadline for grads

April 15-28 -- Tickets may be purchased for the Law School Graduation
Party. Tickets are $12.50 and include a sunset cruise, dancing and beverages;

Wiggins, Snyder study fast track's effects, efficiency
Court retains case control

meal reforms, Snyder said the local courts
"We're going to look at what the subFast track places control of a case with have attempted to eliminate some of the jective complaints are and try to see whether
the court and judges, who are aided by a chaos and congestion of the older system.
On January 1, 1987, the San Diego
the complaints are transitional," said Snyder.
''The fast track is designed to take conCounty Superior Court got on the "fast computer in enforcing a set of strict dead"That is, we'd like to know how much of
'J
lines ·against attorneys. These deadlines trol of how cases progress right from the
track" court management system. Two
the complaints are just attorneys being
years later, two USD law professors would cover such matters as service of process · beginning," he said, "so that they don't educated into a new system. If that's true,
like to know if the judges, attoi:neys and and discovery proceedings. If an attorney run into a crunch at ~e end."
maybe the system will work more effimisses a deadline he is ordered by a com- Evaluating case records
litigants in the court system have been enciently and effectively after everyone figputer-generated notice to appear before a
joying the ride.
ures out what the rules are.''
The two professors plan to examine the
For a little more than two years, the judge and face possible sanctions. Sanc- implementation and effects of the fast track
The fast track rules, with its quickened
tions can rqn as high as $1,000.
Superior Court has been operating under a
system in San Diego County by studying pace, have at times threatened to over~
In contrast, the traditional court rules
set of rules designed to speed up the litigawhelm the judicial resources of the Supethe court's computer case records and intion process in civil suits. The stated goal gave judges only a limited interest in the terviewing judges, lawyers and their clients.
rior Court system. The Superior Court has
of the "fast track" system, which was
speed of a litigation. Under the previous Their final evaluation may well be influenoften been forced because of a shortage of
authorized by the state's legislature's Trial court rules in San Diego County, the only tial because the success or failure of the
courtrooms to rent out hotel rooms to try
limitations on an attorney' s·ability to conCourt Delay Reduction Act of 1986, is to
fast track rules in the San Diego Superior cases; However, Wiggins feels that this
duct a lawsuit at his or her own pace were Court is being watched throughout the
resolve all civil suits within two years.
problem may be remedies by building more
With the initial two years under fast
the statute of limitations and the five-year state.
courtrooms.
track concluded, Professors Charles Wig- period after the complaint was filed in
"Our purpose is to look at the system
Long term effects considered
gins and Alan Snyder are beginning a
which the suit had to come to trial.
while it's still evolving," Snyder ~aid,
Most importantly, Wiggins and Snyder
The result, Snyder said, was a limited "and to determine what.are realistic goals
study to determine the extent to which the
plan to explore the long-term effects of the
ambitious goal of the experimental court court management system that was un- to set for a court system. Specifically, it
fast track system. Most of these effects ·
manageable. ''The courts knew how many will be helpful for the legislature in setting
management system has been fulfilled.
may alter the way attorneys practice law.
cases were being filed, but the didn't know
Both Wiggins and Snyder are also interpolicy, in deciding whether or not to imIn particular, Wiggins believes that the
ested in how the quicker tempo of fast
what would be happening to them," Snyder plement these rules stat~wide."
fast track may encourage the use of alterexplained. ''Only when the cases were put
track _has altered the economics of civil
Currently; the jury is still out on the
native means of dispute resolution such as
on the court's trial list did the judges try to impact of the fast track system. Judges
suits for lawyers and litigants.
arbitration. Both Wiggins and Snyder bemanage the cases. And this often meant seem to like the more orderly case manSan Diego was the first county in Calicame interested in studying the fast track
that the court would have only a short agement that the system affords them, while
fornia to adopt the fast track rules after the
system while teaching a class on alternalegislature required the nine counties with period of time to work the case into its trail attorneys bristle at the judicially-enforced
tive dispute resolutions·and mediation.
the most court delays to begin a three-year
schedule."
deadlines. •
Another possible long-term effect of
experiment aimed ata more effective manBy installing an entire system of case
Wiggins says that the disputes make
the fast track rules is the development of
agement of civil litigation.
management, rather than making piecethis study all the more timely. "People
litigator specialists. As Wiggins explains,
have opinions on fast track, but there is no
the tighter deadlines make it almost imhard empirical evidence on it," he said.
perative that some attorneys become full''The fast track program is designed to
time litigators.
resolve all cases within two years, but
''It would not be surprising to me to see
we'd like to see how effective the system
Run your ad for only $4 for 25 words. Have something to sell or advertise? More reliable
a litigation specialty developing under the
actually is.''
than a packed bulletin board, more than 1,300 law students, .staff and faculty read
fast track system," Wiggins said. "We
The success of the fast track in promotMotions as well as many in the USD community. For information call: 260-4600, x4343.
may be seeing the emergence of a two-tier
ing a more efficient and effective resolu- ' system, like England. Ironically, at the
tion of cases, Wiggins and Snyder said, has
same time England is moving away from a
_ROOMATES WANTED
WORD PROCESSING
yet to be determined. However, it is clear
two-tier system." (England's legal system
that the implementation of the fast track
Typing/Word Processing (IBM PC/WordPerinvolves
barristers who litigate the actions
Looking for summer roommates? Advertise in
rules has caused some unforeseen probfect/laser printing) 15 yrs. exp .. Very reasonhanded off to them by solicitors who have
Motions for $4 and reach more than 1,500
able rates. 24-hr turnaround or less for ALL
lems for attorneys and the judges who enprepared the cases.)
students and in-coming students.
typ ing needs. Pt Loma Area. 223-1399.
force the rules.
Wiggins and Snyder said that these
One
problem
is
the
rule
making
process
questions
will be addressed in the study.
F.OR RENT
Word Processing: Specializing in legal docuitself. The rules governing litigation deadWhatever
the final result, the consensus
ment (11 years), IBM. WordPerfect, laserprint,
lines have frequently been amended in the
Summer Rental: May 15-Aug 15 (flexible) Fully
appears to be that the fast track system will
$2 .50/2-spaced pg, close to USD. Syntax
furnished master bedrm in 2-b ed/l -ba house ,
past two years as the system has been fineWord Processing, Tasha 231-4441/567-4153.
be around for a long time to come ..
University Hts. Share w/law student. $425/mo
tunes. A result is that attorneys often do not
•'I think the notion that cases are going'
+ $200sec. incl. utilities. Leave msg. 297-6346.
know what the rules are at a given point in
Typing/Word Processing (IBM PC/WordPerto take five years to try is just not accepttime. Snyder said that an investigation of able," Snyder said."The question is, which
fect/laser printing) 20 yrs exp. Very reasonLooking for an· apartment or a roommate?
able rates, rapid turnaround. Law School Rm
Put it iri Motions!! Deadline for August 17 issue :
attorneys' complaints about the rule changes
fast track is going to be here? And what
21 1, PERLA or LINDA 260-4600 x 4355.
AugustlO.
will be addressed in the study.
will its structure be?"
by David Bradvlca
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BAR/BRlv. BARPASSERS
TEN REASONS WHY MOST CALIFORNIA LA \\l STUDE\TTS CHOOSE BAR/ BRI

1. BAR/BRI prepares the vast majority of students at the
California law schools with the highest bar exam pass rates including Boalt. Stanford. UCLA. USC .

1. Barpassers prepared approximately 1O'I. to 15'1. of
the students taking the bar exam last summer in
1
California · total .

2. BAR/BRI offers live lectures in Los Angeles and several other
locations 1: .1lifornia. Even if you attend a video site you are
assured of seeing the most current lecture.

2. Barpassers ts a video presentation and provides
only audio tape instruction for 25t. of the subiects .

3. BARIBRI -lectures are taught by ABA law school professors
experts in their field and great teachers; e . g. Arthur Miller .
Charles Whitebread. Assoc. Dean-Catherine Carpente-~ Dean
Janet Kerr. Stanley Goldman.

3. Barpassers is mainly taught by one attorney <at
least 172 of the subjects), who professes to be an
expert on all of the subjects.

4. BAR/BRI allows you to learn the law before attending class.
The BAR/BRI outlines teach you the law. The lecturers then
highlight the issues that are most commonly tested and give hints
on exam techniques.

4. Barpassers uses flowcharts. Students spend most
of their time in class learning how to use the chart.
not learning the law.

-

5. BAR/BRI has full·time staff attorneys. Cory Cullen and Brian
Sacks, to work with students from the time the bar review course
begins through the bar exam.

5. Barpassers has a Sales promoter as their Northern.
California Director in the San Francisco office.

6. BAR/BRI texts are WTitten in easy·to·read and retain outline
format . They are updated each year to make sure their enrollees
have the most up-to-date law.

6. Barpassers outlines are not as complete nor as easy
to follow .

7. BAR/BRl's testing program is individualized to suit each
enrollee's strength and weakness. As a start you're assigned one
essay per subject for grading but if you have a weak area - one of the
BAR/BRI staff attorneys will assign you an unlimited number to
write and turn in. The attorney will meet with you individually.

7. Barpassers assigns 3 essays per subject but
recommends that you do only one .

8. BAR/BRI has prepared law students for nearly three de.cades .
Most students who sign up for BAR/BRI are referred by attorneys
they know.

8. Barpassers has been in existence for less than four
years.

9. BAR/BRI provides students with a MINI REVIEW VOLUME:
Capsule outlines condensing all subjects into hard reinforcement .

9. Barpassers course provides no capsule outlines.

10. BAR/BRI has courses in 4.4 jurtsdicttons and prepares over

10. Barpassers has no transfer policy because it is

27. 000 law students nationwide · Students who sign up in
California can transfer free of charge to another state .

-

offered in no other states.

All information presented is b.a sed on printed material . telephone inquires and observations at course locations in 1988.
For additional reasons why more t han 80'1. of the California law students took
BAR/BR! last summer to prepare for t he California bar exam contact:

BAR REVIEW

